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SANTA ANA, CALTFORNIA - MONDAY, JUNE 22, 2008
AFTERNCOON SES3ION
ok Kk k%
{(THE FOLLOWING PROCEEDINGES WERE HAD IN OPEN
COURT:)
THE COURT: CHARTON CASE I3 NEXT, PLEASE. THAT'S
NUMBER FIVE OW OUR CALENDAR.
DO YOU HAVE A COLLEAGUE IN THE HALLWAY,
PERHARS?
MR. GRANT: MY CJCLLEAGUE HAD SUSHI AT MCCORMICK &
SCHMTCE'S AT MAINPLACE AND DASHEDR BACK --
THE COURT: AND DID WNOT RESPOND WRLLP
MR. GRANT: HE DID NOT REBPCHD WELL. HE DASHED BaACK.
BUT THE LATEST IS THAT MY COLLEAGUE MAY EBE COMING BACK.
HE ASKED IF I COULD STAY UNTIL 3:00 QR THEREABOUTS. I
SAID OF COURSE I WILL.
I THINE HE'S ON HIS WAY BACK. HIS GENERAL
COUNSEL IS OUT IN THE HALLWAY.
THE COURT: DTNITD HE HAVE TO GRET HIS STOMACH PUMPED?
MR. GRANT: I DIDN'T EEALLY WANT TO INTEEFPERT WHAT HE
WAS TELLING US WAS THE DEATL.
THIZ IS5 QENERAL COUNSEL AND THE CLIENT.
OME THING WE WERE GOIWGE TC DO IS PUT OM THER
RECORD A COUPLE OF THINGS, CLARIFICATIONS. AND TI'LL WAIT
A8 LONG A I CAN; BUT SINCE IT'S A PRELIMINARY INJUNCTION

HEARTNG, I CERTALNLY WOULD LIKE TO -- IF WE CAN'T DO IT

JENNIFER SCOTT (C5R #8218, QFFICIAL COURT REPORTER
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THTS AFTERNOON, ITF THE COURT COULD SLIDE US IN SOME DATE
THIS WEEEK S0 WE DON'T HAVE TQO WAIT UNTIL MONDAY.
THE COURT: I'M HERE ALL DAY. LET'S SELR WHAT WE
LELREN FREOM COUNEEL.
UNIDENTIFIED SPEARER: WE EXPECT MR. BENICE TO BE
HMERE WITHIN THE MEXT TEMN, 15 MINUTES.
THE COURT: WE'LL WAILT.
MR. GRANT: THAT'S FINE.
{RECESS TAKEN. )
THE CCOURT: COUNSEL, GOOD AFTERNOON.
WE'RE HERE ON THE CHARTON VERSUS NATIOWAL
FIMANCIAL LENDING CASE.
YOUR APPEARANCES, PLEASE.
ME. GRANT: DAVID GRANT OF GRANT, GENOWESE & BARATTR
J BEHALF QF THE PFLAINTIFFS.
MR. BENICE: GQOCD AFTERNGON, YOUR HONOR.
JEFF BENICE, B-E-N-I-C-E, ON BEHALF OF
DEFEMNDANTS.
THE COURT: GOOD AFTERNQON TS EACH OF YOU,
ME. RBENICE, MR, GRANT WAS KIND ENOUGH TS TELL
Us THAT ¥OU WERE DISADVANTAGED DURING LUNCH. ANDR S0 MY
QUESTICH TO YOU IS WHETHER YCOU'RE PREFPARED TO PROCEELD.,
WE CAN POSTPONE THIS & DAY OR TWO QR TO AWY TIME QF ¥YOUR
CONVENIENCE AND COMFCORT,
MR. BEHNICE: TI'M READY TO GO, YOUR HONOR.

THE CQUET: YOUR MOTION, MR. GRANT. WHAT WOULD YOU

JENNIFER SCOTT (C5R, #8218, OFFICIAT COURT REPORTER
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LIXE TC TELL US7?
MR. GRANT: THANK YOU, YOUR HONOR.
THE CQURT: YOU TOLD US BEFORE LUNCH THAT WE'RE DOWN
TO ONE MOTION AND THAT'S YQUR REQUEST FOR A PRELIMINARY
INJUNCTTON,
ME. GRANT: YEZ, YOUR HONOR.
I WOULD LIEKE TO CLARIFY SOMETHING FOR THE COURT
WITH RESPELCT TS THE FETITION TO ARBITREATE --
THE COURT: YES.
MR. GRANT: -- LND THE PETITION TO STAY.
IT'8 MY UNDERSTANDING, IFROM DISCUSSIOM WITH
COUNSEL AND IN-HOUSE COUNSEL, THAT ARBITRATICH IS WAIVED.
WE'RE WNOT GOING TO LOOK AT THAT PETITION AGAIN. AND I
THINEKE THE WORD WAS "WITHDRAW," AND AT THE TIME O THE
HEARTING; RUT I JUST WANT TCO CONFIRM WITH COUNSEL HERE
THAT THAT I8 CORRECT.
ME., BENICE: THAT TS CCRRECT, YOUR HONOE.
THE COURT: THANK YCOU, MR. BENICE.
LET ME POSE THIS QUESTION TO ¥WOU BEFORE ¥YOU
START YOUR COMMENTS, MR. GRANT.
& GREAT DEAL OF DISCUSSION HERE HAS BEEREN
DIRECTEDR TQ LIEELTHCOD OF SUCCHESS, QNE OF THE THINGS THAT
THE COURT I8 SUPPOSED TO CONSIDER IN THE GRANTING OF A
PRELTMINARY INJUMCTICN. AND THE LIEELIHOOD OF 2UCCESS
THAT HAE BEEN DISCUSSED BY ROTH SIDES HAS, T SUBSTANTIAL

MEALZZURE, BEEN THE RQUESTION ABCUT WHETHER THERE WAS OR MAY

JRENNIFUR SCOTT C5R #8278, QFTHIIAL COURT REPORTIER
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BE SOME USE OF INVESTMENT FUNDS OR SOME USE CF INVEITMENT
PROCEEDS FOR DEFENSE EXPENSES, AND SO ON AND SO FORTH.

I'M WONDERING IT WE SHCOULDN'T RBE DISCUSSING &
FRELIMINARY SHOWING QF LIEELIHOOD, AND THAT IS S0ME
SHOWING THAT THE DREFENDANTS HAVE DONE ANYTHING WRONG IN
INVESTING OR PAYING THEMSELVES MANAGEMENT FEES. AND I
DON'T KNOW THAT THE EVIDENCE HAS EVEN A PLHNNY'S WCORTH OF
DEFALCATION IN THE MOVING PARTY'S PAPERS.

AND I THINK THAT IF WE START FROM THE CURRENT
STATE OF THE RECORD, WHICH T BELIEVE IS5 NO EVIDENCE OF
ANY MISMAMNAGEMENT IN TERMS OF LIES, TEAUD IN THE
INVESTMENT, STEALING FROM THL COMPANY, OR BXACGEERATED
MANAGEMENT FEES, THEN THAT MIGHT LEAD U& TO THE
CONCLUSION THAT THE PLAINTIFF LOSES THE CASE.

YOUR THOUGHTS .

MR. GRANT: INTERESTING OBSERVATIONS AT THIS POINT,

YCOUR HOWNOR.

WHEN WE BROUGHT THE MOTION, WE BROUGHT IT WITH
ONE HAEND TIEDR BEHIND OUR BACK BECAUSE WE WERE TRYING T0O
GET DEPCSITIONS TC FFERRET QUT EVIDENCE, ET CETERA. AND
THAT IS ONE OF THE MOTIONS THAT WE'VE AGREED ON,

50 WE WENT 1IN WITH OUR -- AND I'LL SAY -- T'M
RIGHT-HANDED, IT WAS NOT MY RIGHT HAND. IT WAS MY LEFT
HAND THAT WAS A WEER BIT BEHIND MY BACK.

BUT THAT'S NOT THE CORRECT FOCUS THAT THE

COURTS LOCKED AT BECAUSE A COMPLAINT ISH'T EVIDENCE. WE

JENNIFER SCOTY C5R 48218, OFFICIAL COURT REPORTER
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ENOW THAT. A VERIFIED COMPLAINT COULD, O CERTAIN
APPLICATIONS, PERHAFSE, SUFFICE IF THE ALLEGATIONS ARE
ARDMISSIBLE. BUT, OF COURSE, THE COMPLAINT IS NOT. WE
HAVE & 236-PAGE CCMPLAINT, %2 CAUSES OF ACTIOQN, WE'RE
JUST LAUNCHING THNTC THIS CASEH.

AND 20, NO, IF THAT I3 THIL PREMISE, IF THAT'G
THE DINING TABLE THAT WEEDS TG EBE SET, THAT WE NEED TC
PROVE TO A LIKELTHOOD OF SUCCESS STANDARD THE UNDERLYING
ALLEGATIONS, WE'RE NOT HERE ON THAT BASIS,

BUT THAT TSN'T THE RIGHT STANDARD, AND HERE'S
WHY: THE STANDARD IZ ARE THEY USING INVESTCOR PFUNDS?
THAT'S ONWE, ARE THEY USING INVESTOR FUNDS AND CAN THEY
USE WHEN THERE ARE ALLEGATIONS AND CLATMS AGATINST THEM?
THAT'E IT. THAT IS ALL WE'RE ADDRESSING.

THE CLAIME COQULD BE FRCM MARE, WENUS, PBLUTO.
THEY COULD BE FECM IRAQ COR IRARN. ARE THEY USING INVESTOR
FUNDS TO DEFEND THEMSEILVES ON 92 CAUSES OF ACTICN WHEN
ONLY SOME OF THE CAUSES OF ACTION ARISE FROM TWO
AGREEMENTS IDENTIFIED THAT HAVE SOME [NDEMNIFICATION
FROVISTONS?

AND T WOULD CERTATINLY UNDERSTAND IF THE COURT
HAS MNOT READ THE ENTIRE COMPLAINT; BUT, A5 MANY CAUSES QT
ACTICHN ADDRESS, THERE ARE LIMITED LIARBILITY COMPRNTES
THAT HAVE BEEN SLET UP. THEY DO NOT HAVE INDEMNIFICATION

PROVISIONS. THE CORFORATIOCNS CODE DOES NOT ALLOW

INDEMNIFICATION FOE LLC'S, UNLESS THERE IS A PROVISION IN

[ENNIFER S8COTT C5R #9218, (W FICIAL COURT REPORTER




m -1 Modn e W b

[
L (v

11
12
13
14
15
1a
17
18
13
20
21
22
23
24
25

26

THE OPERATING ACGRERMENT. THAT'S 17155 BND 17153 . AND,
IN ANY EVENT, IT DOES NOT ALLOW INDEMHNIFICATION FOR
BREACH OF FIDUCIARY CBLIGATION CLATMS.

30 LET ME QET BACK UF TO THE COURT'S INITIAL
COMMENTS., WHAT THE REASONABLE FROBABILITY OF SUCCESS
STANDARD FOR THIS INJUNCTION I8 ARE DEFENDANTS USING
INVESTOR FUNDS TO DEFEND THEMSELVES FPROM CTAIME BY THE
INVESTORS AND, IF 80, ARE THEY PROPERLY DOING 50 WITHOUT
A COURT ORDER OR WITHOUT A PROPER UNDERTREING?

THERE ARE TWO PREMISES. THERE ARE TWO NOTCHERES
THAT HAVE TC BE MET UNDER SOME OF THE CAUSES OF ACTION,
WHAT'S INTEBRESTING 1& DETFENDANTS ARE DEFENDING THEMSELVES
O ALL 82 CAUSES OF ACTION. AND, ADDRESSING THLE BOINTE
THAT THE COURT RAISED, THEY ARE USING TNVESTOR FUNDS.

WY DG I SAY THAT? THILY ADMITTED THEY ARE,
THEY ADMITTEDR TN THE OPPOSITIOW, "YEES, WE ARE."

BUT WE, NOTWITHESTANDING THE LACK OF DISCOVERY,
PROVIDED THE COURT WITH THREE SIGNIFICANT LETTERS WRITTEN
BY THE DEFENDANTS. LETTER ONE, WHICH IS EXHIBIT "a" TO
THE LOUIE DECLARATION -- EBXCUSE ME.

EXHIBIT "R'" SAYS, "WE'RE USING INVESTCE FUNDE.
ME., CTHARTCN'S CAUSED IT. YOU ARE GOING TO GET LESS IN
RETURN." 80O THEY ADMITTEDR THAT., THAT WAS ONE OF THE
REASOHS WE BROUGHT IT.

EXHIRIT "A"™ TCO THE BEENEMAN LECLARATION ANMD

EXHIBIT "C" AND "D" TO THE BRENEMAN DECLARATIONS ALSD ARE

[EWNMNIFER SCOTT CER #9218, OFFICIAL COURT REPORTER
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LETTERS FROM DEFENDANTS, "WE ARE USING INVESTCR FUNDS.T

WELL, WE DIDN'T HAVE DEFCS. WE HAD THOSE
LETTERS. THAT'S ACROSS THE BOARD "WE'RE USING INVESTOR
FUNDS TO DEFEND CURSELVES." S0 WE BROUGHT THRE MOTION.

AND, THAWK ¥YOU, IN OPPOZITICN THEY ADMITIED,
YRS, WRE'EE USING FUNDS OF THE ENTITLIES TCO DEFEND ALL OF
THE CLAIMS." BUT THEY CAME UP WITH A NICE LITTLE TAG,
IT WAS CALLED "OPEREATIONAL FUNDS.'" THOBE ARE INVESTOR
FUNDS. ANY WAY YOU LOOK AT IT, THOSE ARE THE FUNDS,
UPERATICNAL FUNDA. NCT THEIR PERSCWATL, FUNDS, WNOT FROM
FEES PATD TIIEM, BUT OPERATIONAL FUNDS QOUT OF THE
INVESTMENTS,

80 WE HAVE THESE PRIEMISES. WE HAVE EVIDENCE
THAT THEY'RE USING INVESTOR FUNDS. TN THE EXHIBITS
TDENTIFIED AND IN THE ADMISSIONS TN THEIR OQOPPOSING
PAPERS, THEY ART USING FUNDS OF THE INVESTMENTS .

THEY DIDN'T SAY TO DEFEND SCOME GOF THE CLATMSE.
THEY'RE GOING ‘T USE THEM FOR SECURITY VIOLATIONS WHRERE
ONE OF THE IWDEMNIFICATION PROVISIONS BLAWKLY SAYS YOU
CAN'T DO IT. THAT'S THE OFFERING CIRCULAR OF THE N.F.L,
IT'S NOT FOR SECURITIES VIOLATIONS.

THEY HAVEN'T PROVIDED A PROPER UNDERTAKING - -
AND I WILL ADDRESS THAT SEPARATELY -« AND THEY HAVEN'T
GOT A COURT ORDER,

£0 THAT IE THE DINING TARLE ON WHICH WE BELIEVE

THE COURT CAN ORDER AN INJUNCTION, A NICE PLATTER

FENNIFER SCOTT CSR #9218, OFFICIAL COURT REPORTER
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INJUNCTION, TO SAY, "HEY, STOP USING INVESTOR FUNDS
UNTIL, OWE, YOU SHOW IN WHAT CAUSES OF ACTION YOU'RE
USING THEM, AND IF IT'S AN N.F.L. CAUSE OF ACTION, THENW
LET'S GHET A PROPER UNDERTAKINWNG, NOT A SHALLOW, HOLLOW
FROMISE TO PAY, WHICH YOU'RE ALREADY CBLIGATED TO DO IN
THE FIRST PLACE."

THE COURT: THAT'S WHAT THE CONTRACT REQUIRES, IS8N'T
IT?

MR. GRANT: IT DOES -- BOY, I'M RIGHT THERE WITH THE
COURT. IT DOES SAY A WRITTEN UNDERTAKING IF THEY LDEFEND
THE MANAGER IN LAWSUITS BROUGHT BY THE INVESTORS. YES.
IT SAYS A WREITTEN UNDERTARING BY THE MANAGER. IT DOES
S2Y THAT,

THE COURT: ¥OUR SUGGESTION MNOW IS THAT THAT CONTRACT
WAsSN'T WORTH THE PAPER IT'S PRINTRED ON. BUT THAT'S STILL
THE DEAL.

MR. GRANT: T'M NOT POOH-POCHING THOSE WORDS. WHAT
I'M SAYING IS THAT'S AN ABSURD INTERPRETATION IF ALL
BLGHT TIMES THERE IS5 ANDTHER FIECE OF PAFPERE WHERE BY LAW
HE'S ALREADY OBLIGATED TQO INDEMNIFY, IF WE HAWE. AND WE
POIMNTED THIS CUT. THAT'S UNDER N.F.L.

UWDER FUND I, YOU CAN'T DO IT WITHOUT A COURT
ORDER, ANMND WE ALL KNOW THIS COURT, NCR NO OTHER COURT,
HAS T3SUED AN CRDER AUTHORIZING INVESTOR I'UNDEZ TO BE USED
FOR DEFENSE.

WOW, THOSE ARE CLAIMS INVCOLVING N.F.L. AND

FENNIFER SCOTT C5R w3218, OFFICIAL COURT REPORTER
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FIIND I. THE COMPLAINT I8 REEPLETE WITH CAUSES OF ACTION
THAT DON'T ARISE FROM N.F.L. OR TFUND I. AND BUT THEY'VE
BELUNDER RBUSSED ACROSS THE BCARD AND SAID, "WE'RE USING
INVESTCR FUNMDS. THAT'S IT."

WE'RE SAYING, "NO, NO, NC, NO, NO., YOU CAN'T
bO THAT. T

WOW, WOULD pDISCOVERY HAVE HELPELDN TO PARE THAT
DOWHN A BIT? FROBABLY.

80, AGATIN, MY LEFT HAND WAS STILL A LITTLE BIT
TIED BACK. WE CAME IN TO ADDREESS THIS ISSUE WITH THE
COURT, WE BELIEVE THE CONTRACT REQUIRESE A COURT ORDER
AND REQUIRES A PRCOPEE WRITTEN UNDERTAKING.

IF THE COURT IS5 AT THIS POINT IN TIME RE&ADY TO
SAY THAT WRITTEN UNDERTAKING MEANS YOU TAKE A PIECE OF
STATLONERY OR FPIECE OF TOILET BAPER, WRITE DOWN "I
PEOMISE TC PAY BACK," OKAY, THAT'S -- THEN I'M GOING TO
BE STUCK A BIT, OR THE PLAINTIFFS WILL FOR A WEE BIT, ON
A FRELIMINARY BASTS T'M SURE, WITH THAT INTERPRETATION.

THOEE ARE THE WORDE: A WRITTEN UNDERTARTNG.

Wh POINTED OUT -~- AND I THOUGHT IN A FATRLY
LOGICAL WAY -- AND I REGRET IT -- THAT IT CAN'T MERN
THAT. IT HAS TO MEAN SCMETHING MORE LOGICAL, SO0OME KIND
OF UNDLERTAKING -- A8 WE ENOW, A BOND OR UNDERTAKING --
THAT OBLIGATES THEM AND OBLIGATES A THIED BPARTY TO PAY
BACK THOSE I'EES ONCE THEY GET WHACKED, ¥YOU ENOW, WITH A

FINDIMNG OF LIABILITY.

FENMMNITER SCOTT CSR #9218, OFFICTAL COLIRT REPORTER
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HOW SILLY I8 THAT? WHAT A PYRRHIC VICTORY THAT
WOULD BE. YOU KENOW, MILLIONS OF DOLLARE TO DETEND THEM.
"OH, YEAH, I'M GUILTY NOT OWNLY OF WHAT YoU CLAIM, BUT I
ALA0 HAVE TO PAY BACK A FEW MORE MILLTCGN DOLLARS. GUERS
WHALT'? AIN'T GOT IT." WOW.

INVESTOR FUNDS WENT QUT AND DON'T COME BACK.
THERE IZ NO REAL WRITTEN UNDERTAKING., I5 THAT A
FIDUCOIARY INTERFPRETATION? I DOWN'T THINK SO. A FIDUCTARY
SHOULDN'T BE DOING THAT.

WHY WE'RE HERE I35, WOW, THEY TOLD THE
INVESTORS, "GUESS WHAT? THIS GUY AT CHARTCN AND THE
OTHER PLAINTIFFS HAVE SURD YOU, YOU'RE GOING TC GET LESH
MOWEY BRCAUSE WE'RE USTNG ¥YOUR MONEY TC DEFEND
OURSELVEE . "

AND THREEE TIMEE THEY'VE TOLD THE INVESTORS
THAT. AND WE WENT, "WELL, WATIT A MINUTE."™ WE TRIED TO
GET SOME DISCOVERY, WE DIDN'T GET THAT. WE ASSUME IT'S
ACROES THE BOARD AND NOT LIMITED TO MAYBE N.F.L.-RELATED
CLATMS .,

AND LET ME ALSQO POINT QUT SOMETHING OW THRE
UNDEETARKIMNG, I'M BITING A LOT OFF IN RESPOGNSE TO YCUR
QUESTION, YOUR HONOR.

BUT THE UNDERTAKING THAT, QUOTE, WAS FILED, THE
WRITTEN PROMISE BY MR. HARKEY, WAS SIQNED BY POINT CENTER
CHLY ON BEHALF OF -- MR. HARKEY ON BEHALF OF POINT

CENTER. AND IT INDEMNIFIES ALL THE DEFENDZNTES. IT

JEMNIFRE BCOTT OS8R #8218, OFFICIAL COURT REPORTER
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INDEMNIFIES AND AS WELL REPRESENTATIVES, AGENTS,
OFFICERE, ET CETERA. THE CONTRACT DOESN'T sAY THAT.

WHAT'S THE CONSIDERATION FOR THAT? IT DOESH'T
SAY, "HOW ARE THEY GOING TO PAY IT BACK?® IT ERYS,
"DOINT CENTER IS GOING TO PAY BACK FEES ADVANCED TO
DEFEMD EVERYBOLY."

50 THAT UNDERTAEING IS MO GOCD., THAT CAN'T BE
WHAT THE CONTRACT SAYS, BECAUSE THE CONTRACT SAYS BY THE
MANAGER, IN DEFENSE OF THE MAWACGER, AWD THAT'3 POINT
CENTIER, ARISING UMNDER N.F.L.

80 TO BACKTRACK REAL QUICK, TO 3UM IT UF, THE
REASONABLTE PROBARILITY OF SUCCESE CAN ONLY RE IS8 THEERE A
PRCPER INDEMNIFICATION?

ONE, IS THERE A PROPER RIGHT TO PAY DEFENSE
CC3Ts . WITH INVESTCR MONILSY 1F THERE Is, UNDERE EACH
CAUSE OI" ACTTCH, WHAT DO THE AGREEEMENTS SAY? W.F.L. SEYE
GET & COURT ORDER. THLY DIDN'T DO THAT,

EXCUSE ME, YOUR HONOE. FUND I SAYS THAT.

N.FP.L. SAYE WRITTEM UNDERTAKING BY THE MANAGER.
I'VE READ IT B0 TIMES, IF IT MEANS WHAT THE COURT SAYE,
THEN GREAT. WE SA&Y, NO, IN & FIDUOCTARY CONTEXT, IT MUST
MEAN BOMETHING & LITTLE MORE SIGNIFICANT THAN JUST THAT
EROMIEE,

AND WE'RE ADVAWCING FUNDS FCR ALL OF THE
DEFRNTANTE THEY AREN'T THE MANAGEI. THERE IE ONLY AN

AGVANCE FOR THE MAMAGQER. NOW WE'RE ADVANCING FUNDS FOR

JENNIFER SCOTT CSR w0218, OFFICIAL COURT REPORTER




M B

m =1 o4l =l

10
11
12
13
14
15
1lé
17
18
19
20
21
22
2.3
24
25
26

13

ALL OF THE DEFENDANTS.

S0 WE'RE HERE TO ADDRESS THISZS. I EHNOW WE'RE
GOING TO HAVE SOME DISCOVERY ON THESE ISSUES. AMND T'LL
RESROND TO ANY OTHER POINTS THE COURT HAS. THAT WAS A
GOoOD QUESTIOCHN THOUGH,

THE COURT: THANK ¥YOU VERY MUCH.
LET ME HEAR TROM MHE. BENICE,
MR. BEWMICE: THAME YOU, YOUR HOMCOR.

THE COURT'S QUESTION IS RIGHT ON ROINT, AND
IT's ON POINT ON TWO LEVELS. ONE, THERE IS8 NOT CNE IOTA
OF BEVIDENCE PRESENTED ABOUT ANYTHING THAT ANY OF THE
DEFENDANTE -- N.F.L., POTNT CENTEERE, CR THE EXECUTIVES
THAT WERE MAMED, MR. GRANT IS5 TALKING ABQOUT A WHOLE
BUMCH COF EMPLOYEES. THE PARTIES THAT WERL WNAMED ARE
MR, HARKLY, WHO IS5 HERE IN CCOURT TODAY -- HE'S THR
PRESIDENT; GWEN MELANSON, WHO IS8 THE C.F.0.; AWND THEN
ME&. HARKEY'S WIFE, DIANE HAREERY.

IT 18 TRUE THAT UNDER CALIFORNIA LAW EMPRLOYEES
ARE ENTITLED TO ITNDEMNITY. THAT'S WHY THERE IS AN
IWNDEMINITY PEOVWISTON, AND THAT'S WHY THE WRITTEN
UNDERTAKTNG TALES ABCQUT INDEMNIFYING ALL THE DEFEMDANTS.

BUT, MOVING ON, THE PRIMARY CLAIMS TN THDE
COMPLAINT THERE IS8 NG EVIDENCE AT ALL PRESENTED RBOUT,
B0 THEY WCULD FAIL IF THAT WERE THE TEST.

BUT TAKING IT A STEP FURTHEE AND ACCEPTING

ME, GRANT'S SUGGERSTIOHN, WELL, WHAT WE REALLY H&AVE TO LOOQK

JTEMMIFER SCCTT CRR &0218, OFFICIAL COURT REPORTER
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AT IS A PROBABILITY OF SUCCESE ON THE MERITE AS TO
WHETHER OR NOT THE DEFENDANTS ARE ENTITLED TCO USE THE
VERTOUS INDEMNITY AGREEMENTS. THEY OFFER UTTERLY NO
EVIDRENCE ON THOBE BOINTS AS WELL, YOUR HONOE.

THERE ARE TWO PRIMARY INDEMNITY AGREEMENTS. T
KNOW THE PAPER -- ¥YOU KNOW, I'VE GOT IT ALL OVER MY DESK
HERE AND I'M SURE IT'S DIFFICULT TO LOCOK THROUGH. BUT
THERE IS8 REALLY TWO PRIMARY INDEMNITY AGREEMENTS. ONE IS
THE M.F.L. AGREEMENT, PARAGRAPH 5.6, AND THE SECOMD LS
THE MORTOAGE FUND I AGREEMENT.

MR. GRANT HAS SUGGESTED, TALEKING ABOUT MORTGAGE
FUND I ~-- 20 IT'3 CLEAR TO THE COURT, OUT OF ALL THE
PLAINTIFFS, THERE IS ONLY TWCO WHO ARE MEMEEERS OF MORTGAGE
FUND I. MORTGAGE FUND I SAYS THAT THE REQUIREMENT OF
COURT APPROVAL CNLY ARISES WHEN AN ACTION IS INITIATED
INVOLVING A MEMBER OF THE ACTION. THEN POINT CENTER HAS
TO COME INW AND GET COURT APPROVAL. WHEN IT'S NOT A
MEMBER OI' LITIGATION, THERE IS NO OBLIGATION FOR COURT
APTROVAL.

IN THIS CASE TIE GREAT MAJORITY OF THE
PLATHNTIFFS ARE NOT A MOEMBER OF MORTGAGE FUMND I, THIS IS5
LITIGATION A3 THOUZH IT WERE JUST A STRANGEE TJ MN,.F.L. OR
POILNT CENTEE WHO TS SUING. THERE IS NO GBLIGATION FOR
COURT APFROVAL.

BEUT 52 IT'S REAL CLEAR, THERE IS ONLY TWO

PARTIES WHC WOULD HAVE ANY RIGHT, ANY STANDING TO EVEN

JEWNMNIFER SCOTT OS8R #9218, OFFICIAL COURT REPORTER
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FATEE THAT PROVISION.

THE TRULY RELEVANT PROVISION IS THE W.F.L.
PROVISICGN, AMD THAT'S BECAUSE THE VAST MAJORITY OF THE
FLAINTIFFE ARE A MEMEER OF N.F.L. 1IN OQUR REFLY WE
POINTED THAT OUT TO THR COURT BECAUSE, IN THE PLAINTIFF'S
OECOND AMENDED COMPLAINT FILED ON JUWE 8, THEY HAVE A
PARAGRAPH IN THEIR COMELAINT IDENTIFYING ALL THE
PLAINTIFFS WHO ARE N.F.L. MEMEERS.

THE N.F.L. INDEMNITY AGREEMENT I8 VERY SIMPLE.
FIRST, IT SAYZ IN STMPLE ENGLISH THAT THERE HAS TO EE A
WRITTEN UNDERTARING PREPARED, NOT TFILED. THERE 15 WO
FILTHNG WITH THE COURT. PLAINTIIFES WANT TO CONFUSE THE
PHRASE "WRITTEN UNDERTAKING" WITH THE REQUILREMENT OF
OBTAINING A COURT RBOND, THAT'S NOT WHAT'S EBEQUIRED.

IT'S A WRITTEN UNDERTAKING, AND THAT'S PRECISELY WHAT
POINT CENTER, THE MAMAGER, FPREPARED. THAT'S WHAT'S PART
OF THE RECORD.

MOW, I SUPPOSE IT COULD BE POTENTIALLY A
LEQITIMATE CLAIM, GETTING FA8T THE REQUIREMENT OF SHOWING
IRREPARABRLE INJURY. MR. GRANT 8AID, "WELL, IT'S NOT
WCORTH THE PAPER IT'S WRITTEN O,."™ WELL, THERE IS5 NO
EVIDENCE ARQUT THAT EITHER. WHAT THE LVIDENCE IS, THERE
IS A BINDING INDEMNITY AGREEMENT. THERE I3 WO EVIDENCE
BRFORE THIZ COURT THAT WHATEVER THAT OELIGATION IS8 IN THE
FUTURE CAN'T RBE MET. THERE'S NOTHING BEFORE THLR COURT.

IT'S A LEGLITIMATE OBLIGATION, AND IT MEETS WITH PRECISION

JEMMNIFER BCOTT CSR #0218, (FFICIAL COLIRT REPORTER
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THE REQUIREMENT OF THE N.F.L. AGREEMENT.

BUT THE PROBABILITY OF BUCCESS ISSUR, IF THAT'S
WHAT THE PLAINTIFPFS WANT TO DIRECT THEMSIELVES TO,
FEQUIRES IN N.F.L. THAT THERE IS NO INDEMNITY. AND POINT
CENTER WOULD NOT BE ENTITLED TO INDEMNITY ARISING FROM
CLAIMS INVOLVIMG N.I.IL, IF IT T8 ADIUDGED LIABLE FOR
BREACH OF PIDUCIARY DUTY, AND THAT'S WHY THRERE IS5 THE
WRITTEN UNDERTAKING,.

S0 ITF, AT THE EMD OF THE LITIGATION, POINT
CENTER IS DETERMINED TO BE LIABLE IPOR BEEACH COF FIDUCTARY
DUTY, THEN POINT CENTER WOULD HAVE TO REIMEURSE N.F¥.L.
THERE I& NC EVIDENCE BEFORE THE CQURT TALKING ABOUT WHAT
POINT CENTER DID TC BREACH ITS FIDUCIARY DUTIRES.

AND THAT IS WHY THE DEFENDANTE WENT TO JUST
SOME LIMITED PRESENTATION OF WHAT IN FACT THE EVIDENCE
IS, BECAUSE THE FLAINTIFF'S MOTTION BUGGESTS THAT THEY'VE
RBEEMN RENDERED FENNILESS AND THAT THE DEFENDAMNTE LOOTED
THEM,

WELL, IN FACT, THE FLAINTIFF SAYS -- THE
QFFOSITION POINT -- I HAVE RECEIVED MILLIOHMS OF DOLLARS
OF RETURN CON THEIR INVESTMENT. THEY HAVE THETR
INVESTMENTS TODAY, WHICH ARE BECURED TRUST DERDS. AND
THERE I8 MO UTTERLY EVIDENCE THAT HAS BEEN PRESENTELD BY
ANY ONE PLAINTIFF ABGUT ONE PENNY OF LOSS.

BC IF YOU WAMT TO IN A MORE SELECTIVE FASHION

LOOK AT THE ISEUE OF PROBABILITY OF SUCCESE AND FOolUS IT

JEMMIFER SCOTT C5R £8218, QFFICIAL COURT REPORTER
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JUST O THE INDEMNITY PROVISICON, IN THAT VEIN TOO THE
PLAINTIFFS HAVE FAILED. THEY PEESENTED NO EVIDENCE THAT
SUGGESTE ANYTHING, ANY MISCONDUCT BY THE DEFENDANTS.

NOW, THE MORE QORE ISSUE THAT THE PLATHNTIFFE
HAVE RAIZED A HUMAN CRY ABCSUT I5 THE SUGGESTION THAT
POINT CENTER I2 USING INVESTOR TUNREZ T2 PAY DEFENSE. AND
IN THE QPPCSITICHN, THERE IS5 NO ADMIZSION THAT INVESTCOR
FUNDS WERE USED. IT'S JUST TO THE COMNTRARY. WE COULD G&
THEOUGH AN ANALYSIS. THESE AREN'T INVESTOR FUNLS, THESRH
ARE OPERATIONAL FUWDS, WHICH UNDER THE OPERATIWNG
AGREEMENT OF N.¥.L,, WHICH I8 AN EXHIBIT TC THE SECOND
AMENDED COMPLAINT AND IT'S AN EXHIBIT TO MB. ERENEMARN'S
DECLARATION, ARE PERFECTLY PERMISSIELE,

END, OF COURSE, THEY WOULD BE. THIS I8 AN
CPERATING ENTITY. THE PLAINTIFF SUED AM OPERATING ENTITY
THAT THEY HAVE AN INTEREST IM, BUT THREY SUED THE ENTITY.
IT'S AN LLC., AND THE CPERATING AGREEMENT, THAT ALL 'THE
PLAINTIFFS WHO ARE MEMBERS OF W.F.L.. 8IGNED, SPRCIFICALLY
SAYSZ JUST ABOVE -- PARARGERAPH 5.6 OF THE OPERATING
AGREEMENT, AT PAGE 14 IS THE INDEMMIFICATION PROVISION
THAT WE'VE TALKED RBCOUT. JUST ABOVE THAT IS THE
FPROVIESION INVOLVING THE MANAGEMENT'S ACTUAL OPERATION OF
THE ENTILTY.

AWD PARARGRAPH FIVE IS WERY CLEAR;

REITMBURSEMENT COF ORGANIZATION EXPENSES.

PARAGRAPH 2TX: REIMBURSEMENT OF BUSINESS

JENNIFER SCOTT CSR #9218, OFNICIAL COLRT REFORTER
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PYXPENEES. AND IT SAYS, "THE COMPANY, "™ BEING N.F.L.,
nEHATLL PAY ITS OWN GENERAL ADMINISTRATIVE AND OPERATING
EXPENSES. IT SHALL REIMBURSE THE MAMAGER" -- THAT'S
POINT CENTER ~- "FOR ANY EXPENSES INCURRED BY THE MANAGER
THAT ARE PROFPERLY CONSIDERED CRDINARY AND REASCONABLE
BUSTNESS EXPENSEE OF THE COMPANY, INCLUDING, WITHOUT
LIMITING THF GENERALITY OF THE FOREGOING, STATIONERY,
OFFICE SUPPLIES, POSTAGE, ACCOUNTING, AND LEGAL FEES
RELATED TO THE COMPAWY'S BUSINESS."

THOSE ARE DIRECT IDENTITIED OQPERATIONAL
EXPENSEZ, &0 THE PLAINTIFF'S CONTENTIOW THAT THEY DOM'T
BXIST QR THEY CAMN'T BE COPERATING EXPENSES DEFIES THE
CLEAR LANGUAGE OF THERE VERY DOCUMENT THE PLAINTIFF SIGNED.

THE FINAL AND, FROM THE DEFENSE PERSFPECTIVE,
MCOST SIGNIFICANT ISSUE IS THAY THESE PLAINTIFFS REPREBENT
NO MOEE THAN APPROXIMATELY FOUR PERCENT OF ALL THE
EXISTING INVESTORS IN THE N.F.L. FUNDS AND THE FOOL FUNDS
AWND THE POINT CENTER MANAGED FUNDS, AND THERE WERE SOME
PECLARATILIONG -- 1 BELIEVE, FOUR OE FIVE -- SUBMITTED BY
MOMPLATNTIFI TNVLESTORS WHO ARE FULLY AWARE OF THE
LITIGATICN, FULLY AGZREE TO ALLOW POINT CENTER TO
INDEMWNIFY ITSELF, IF THAT'S WHAT TIT'S DOIMNG.

AND, JUOST 50 THE RECOED IS CLEAR TCDAY, THAT I3
NOT WHAT FEERZ ARE BEING FATD PURSUANT TO. WE'RRE ENTITLEDR
TO O THAT, IF NEED BE. IT HASN'T ARISEN. IT'S

OPERATING EXPENSES,

JENNIFER SCOTT C5R §8218, OFFICIAL COLIRT REPORTER
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BUT THE VAST MAJFORITY, 95-96 PERCEHT OF THE
INVESTORS, ARE NOT A PARTY TO THIS ACTION; AND THEY, IN
FACT, SUPPORT POINT CENTLR'S POSITION IN THE ACTIOHN,
RIGHTLY OR WRONGLY.

an, IN SHORT, THERE IS SIMPLY NO EVIDENCE
BEFORE THE COURT, EITHER IN & BROAD-BRUSHED PICTURE OF
THE COMPLAINT OR JUST THE NARROW ISSUE OF THE VALIDITY OF
THE INDEMMNITY PROVISIONS, TC ESTABLISH THAT THE
PLAINTIFFS HAVE A PROBABILITY OF SUCCESS ON THE MERITS.
THEY JUST HAVEN'T PRESENTED AWYTHIMNE TCO THE COURT. THEY
HAVEN'T SHOWN OHNE PEMNNY BEING USED BY THE DEFENDANTS.

THE LETTERS THEY ATTACH WL ADDEESE IN THE
QPPOSTTION. ONE, THEY TALK ABOUT USE OF MONIES IN THIGS
PETTREC LITIGATICH. MNONE OF THE PLAINTIFFS HAVE ANY FUNDS
IN THAT PARTICULAR ITEM. ALL THETIR MONIES WERE GIVEN
BACK TO THEM.

NUMEER TWCG, YOUR HCNCR, IS5 THE COREESFPONDENCE
IN WHICH FPOINT CENTER IS SAYING YOU ULTTMATELY WILL RBRE
GETTING LESZ MONWEY. THESE ARE CASH CALL LETTERS. I
MEAN, THE PLAINTIIFS MIGHT NOT LIKE IT; BUT, BELIEVE IT
OFr NOT, PLAINTIFFS HAVE TO ACCEPT THE FACT THAT QOTHER
INVESTORS KNOWINGLY AGREE TO HONCE CASH CALLE THAT POINT
CENTER IS THE MANAGER OF N.F.L. AND THE COTHER FUNDE MAXE
AND THCSE NOWPARTY INVESTORS SEND MCONEY TO POINT CENTER
FOR ORLERATIONS .

THERE IS NOTHING WRECONG WITH THAT, BECAUSL THEY

[EMMNIFER SCOTT C5R #9218, OFFICIAL COLIRT REPORTER
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UNDERSTAND THEY HAVE AN OBLTGATION UNDER THL QPERATING
ASGHEEMENT TC I3 THAT. AND THEY ALSO UNDERSTAND THAT BOTH
W.F.L. ANPp POINT CIENTER HAVE THE RIGHT TO PAY AND INCUR
NORMAL BUSINESS RBXPENSES OUT OF THE FUND'S ORERATIONS.

50, IN SHORT, ON THE PROBARILITY OF SUCCESS
STANDARD, LINEED WITH THE RLEAL PARTY IN INTEREST ESTAWDING
IS8UE, FPLAINTIFFS HAVEN'T DEMONSTRATED ANY EVIDENCE TO
SUGSEST THE ISSUANCE OF PRELIMINARY INJUNOTION IS
APPROFPRIATE,

WE HAVEN'T TALEED ABOUT IRREPARABLE INJURY.
I'VE DEALT WITH IT IN THE PAPERS.

THERE I5 NOTHING THAT'S REFORE THE COURT THAT
SUGGESTS, EVIEN AT THE END OF THE LINE, THERE WAS SOME
ARGUABLE BASIS FOR THE PLATNTIFFS TO CLATM, IF THE
DEFENDANTS EVER SOUGHT TQ EXERCISE THEIR INDEMMITY
RIGHTES, THAT SOME MONIES WERE TO GO BACK TO THEM, THAT
THEY DONW'T HAVE A LEGAI, REMEDY IN DAMAGES TO REMEDY THAT
CLATM.

THERE IS NCTHING BEFORE THE COURT TO SUPRORT
THE TISSUANCE OF PRELIMIMNARY INJUNCTION.

THE COURT: THANK ¥YOU, MR. BENICE.
ME., GEANT?
MR. GRANT: I'LL JUST SUM UP WITH A COUPLE GF POINTS.

I HAVE EXPLAINED OUR POSITION ON THE

PROBABILITY OF SUCCESS AND WHAT WE MNEED TO ESTARLISH.

CALLING WHITE BLACK AND BLACK WHITE DOESN'T REALLY WORK,

TENNIFER 5CQOTT CSR #9218, OFFICIAT COURT REPORTER
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LMD I APRRECTIATE WHAT COUMSEL 3AID, BUT THE
LETTERS ARE VERY CLEARR. THE DEFENDANTS ARE UBING
INVESTOR FUNDS.

LET ME JUST POINT COUT THIS EXAMPLE., ¥YOU'VE GOT
A TRUST AND & TRUSTEE AND THEY'RE IN THE SAME POSITION OF
FIDUCTIARY, &AND THE TRUSTEE IS SUED FOR DEFALCATIONS AND
HIRES A VERY FINE LAW FIRM AND A LOT OF LAWYERS AND
STARTE USING THE TREUST FUNDS TO PAY HIMSELF. THAT'S WHY
WE'RE HERE TOQDAY.

THE FUMDS ARE BEING PALD. THREY ADMITTED THEY
ARE BEING USED TO PAY DEFENSE C0OSTS. THEY ADMIT IT.
THEY TCLD THE OTHER INVESTORS, "YOU WATCH HOW LITTLE
MCNEY YOU'RE GOING TO GET BACK BECAUSE CHARTDON SUED US."
THCOSE ARE THE LETTERES WE'RE TALKING ABOUT.

THEY DO SAY THEY'RE USTING QPERATIONAL FUNDS.
THEY'RE NOT DEFINED ANYWHERE. AND THEY'RE NQT ENTITLED
TQ FAY LEGAL COSTS UNLEES THEY MEET 'THE STANDARDS ON THE
PARTICULAR CAUSES OF ACTICON AND UNDER THE PARTICULAR
AGREEMENTS .

I'M NOT GOING TO GC BACK TQ THE N.F.L., WE'VE
ARGUEﬁ THAT. BRUT UNDER FUND I, THERE HAS TO BE A COURT
QRRDER., THERE HASN'T REEN A COURT CKRDER. NO CONDITION
PRECEDENT. THERE HAS BEEN NO COURT ORDER. WE HAVE
STANDING -- THERE ARE NAMED PLAINTIFFS IMN THAT FUND - -
HAVE STANDING TO RBRING UFP THAT CLATM.

I WOULD SBUGGEST THAT -- OBVIOUSLY, WE'RE GOTNG

JENMIFER SCOTT C5R #8218, OFFICIAL COURT REPORTER
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TGO MOVE ON WITH DISCOVERY; BUT THEY CAN'T BE USING
INVESTOR FUNDS FOR ALL OF THESE CAUZES OF ACTION.

THEY 'RE SAYING THEY'RE USING OPERATIONAL FUNDS., I CAN'T
TELL EXACTLY WHAT THEY'RE TALKING ABRCUT, OTHER THAN I
THINK IT'S & TYPO., I THINK THEY MEAN INVESTCR FUNDS, BUT
THEY'RE SAYING COPERATICNAL FUNDE.

THEY'RE NQOT USING THEIR FUNDEZ. THEY'RE NAQT
USTNG THEIR MONIES. THREY'RE NOT DEFENDING THEMSELVES OUT
OF THEIR POOKET. AND UNTIL THESE PREDICATES ARRE MET,
THEY'REE NMOT SUPPCSED TC DO THAT.

NOowW, THE CORPORATIONS CODE 17153 SAYZ YOU CAN'T
INDEMNIFY A& MANAGER FOR BREACH O FIRDUCIARY ORBLIGATIONS,
BECAUSE 17155 8AYS, EXCEPT FOR WHAT'S STATEDR IN 17153, IF
AW LLCO AGREEMENT HAS AN INDEMNIFTCATION CLAUSE, IT'S
QKAY, EXCEPT FOR BREACH OF FIDUCTIARY OBLIGATIOME, AND
THAT'S WHAT WE'RE TALKEING ABOUT HERE.

803 THE TRUSTEE I3 USING INVESTORE FUMNDE TO PAY
HIS DEFENEE PENDENTE LITE. HAVE WE GOT TO THE MERTITS OF
THE CASE YET? NO. HAVE THEY PRODUCED ANY EVIDENCE ONE
WAY OR THE QTHER? NO.

BUT IF WE'RE TALKING ABQUT THE MERITS, YOUR
HOMOR, I UNDERSTAND THAT'S DUﬁ BORREN. WE'RE GOING TO
SATISFY THAT BURDEN. WE ARE GOING TO SATISFY THE BURDIEN
O THE MEEITS OF THE UNDERELYING CASE., BUT THAT'S NOT
WHAT WE'RE HERE FOR TODAY, TODAY IS SETTTMG THE TABLE CN

ARE ¥OU USING FUNDS OF INVESTORS OR NOT? YOU'RE EBEING

FENNIFER SCOTT CSR #8218, OQFFICIAL COURT REPORTER
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SUED. ALLEGATIONS ARE THERE. THEY'RE EXTENSIVE, YOU'VE
TOLD THE INVESTCRS, "BOY, YOU GU¥Y3 ART GOING TO REGRET
THE DAY THLT CHARTON AND THOSE BOYS SUED, GBVIOUSLY TRY
NOT TO GET THEM IN, PERHAPS, BECAUSE WE ARE USING YOUR
MOMEY, YOU ARE QOING TO GET LESS BACEKE. M

THAT'S WHAT THCSE LETTERS HAVE QUOTED., THAT'S
THE EVIDLENCE BEFCORE THE COUET, THAT IZ THE EVIDENUE.
THEY HAVE MADE THAT THREAT,

THEY'RE A TRUSTER AND THEY'RE A FIDUCTARY.
THAT'E A NC-NO. IT DOESH'T PASS THE SMELL TEST THERE.
JUST DOESH'T SOQUND RIGHT. "GUYE, WE'RE GOING TO BE USING
YOUR FUWNDS BECAUSE CHARTON SURD US -- CHARTON, ET AL,"

AWND THERE'S S50 PLAINTIFFS THAT ARE WAMED. AND,
LGAILN, THEY'RE USING ALL THESE FUNDI TO PAY ALL THESE
CAUSES OF AQTION.

WE WILL BE GOTHG INTO THAT THREOUGH THE
DISCOVERY PROCEESS THAT WE'VE RESCLVED INFORMALLY THIS
MORNING. AND I WOULD LIKE THE OPFPORTUNITY, IF THE COURT
ISH'T IMNCLINED -~ AND T HOPE THE COURT IS INCLINED TO
GRANT THE INJUNCTION TODAY -- BUT TO ALLOW U3 TO COME
BACK ONCE WE FIND OUT EXACTLY WHAT FUNDS ARE GOING WHERE,
LT CETERA.

RUT WE THINK WE HAVE AMPLE EVIDENCE, THEY SAID
THEY'RE USING OUR FUNDS. THAT'S ALL WE NEED. YOU CAN'T
Do IT AND THREY DIDN'T GET & COURT CRLER.

AWND, AGATH, WE HAVE THAT PROVEREILAL MYSTERY OT

JENNIFER BCOTT C8R #8218, QFFICIAL COURT REPORTER
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WRITTEN UNDERTAWING BY THE MANAGER. THE COURT ENOWS OUR
INTERPRETATION,

THE COURT: MR, GRANT, YOU'VE SUGGESTED EARLIER IN A
WAY THAT I UNDERSTAND VERY WELL, BECAUSE I OFTEN USE SUCH
ABSURD ANALOGIES, THAT YOU CAN HAVE A CARE FROM PLUTC, OR
S0OME SURVIVING PLANET, AND YOU WCOULD HAVE THE SAME EIGHT
TO ASSERT THIS SORT OF REQUEST FOR PRELIMINARY
IWJUNCTION.

I THINE I PROBABLY LDIZAGREE WITH THAT. IF YOUR
UMDERLYING CASE WERE FROM PLUTS, WRITTEN IN CRAYON ON
TOILET PAFPER, AND SHIFPED HERE FROM ATASKADERC, I DON'T
THINE Y0OU WOULD HAVE LBSTABLISHED A LIKELIHOODR CF SUCCESS
THAT IS NECESSARY FOR THRE RELIEF YOU SEERK.

AND I'LL ASK ¥OU THIS QUESTION: LET'E AS3UME
FOR THE MOMENWNT, FOR THE PURPOSE OF DISCUSSTICON, THAT THE
PLATNTIFF'S CASE QGOES DOWN IN FLAMES. 52 CAUSES OF
ACTION, %2 ADVERSE RESULTS.

WHAT EEMEDY DO ¥OU THEN HAVE TO IMPEDE
REIMBURSEMENT FOR DEFENSE EXPENSES?

MR. GRANT: THEY'RE ENTITLED TC THOQOSE.

AMD, BY THE WAY, T WAS ASSBUMINGZ THERE WERE
INVESTORS CON PLUTO.

THE COURT: YES. THEY'VE JUST BEEN DOWNGRADED.

MHE. GRANT: AND NOT NECESSARILY IN ATASERDERO,

FHOWING WHAT THAT IS, BUT THERE COULD Bl AN ATASKADERD

INVESTOR AS WELL,

JEWNNIFER SCOTT (OS8R £9218, OFFICIAL COURT REPFORTER
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BUT, M3, THEW THEY'RE ENTITLED TC INDEMNITY.
AND THAT'S UNDER THE CODE AND UNDER THE AGREEMENTS. THE
ENTITIES WILL IWDEMNIFY THEM FOR ANYTHING ADVANCED.

OM, ABSOLUTELY, THEY'REE ENTITLED TO INDEMWNITY
IT PLAINTIFF SHCULD LOSE.

THE COURT: AS WE STAND WOW, PLAINTIFF LOSES. RIGHT
MCoW., IN THE FACTS OF THIS CRSE, AS THEY EXIST OW MY
BENCH, FLAINTIFF LCSES BECAU3E YOU HAVE NO EVIDENCE.

ME. GRANT: WEBELL, I DON'T THINK THE COURT MEAMWE TO
SaY THART. WE DO HAVE EVIDENCE. WE HAVEN'T PRESENTED TIT
TG THE CCOURT.

THE CQURT: I ABRSOLUTELY TAEE THAT WCORD BACK.

ME. GRANT: THANK YOU, YOUR HONOR.

THE COURT: YE3I.

MR. GRANT: AND, TWC, IF THAT WERE THE STAMNDARD, WE
WOULD HAVE PRESENTED THE EVIDENCE AND WE HAVE ROOMFULS OF
IT. BUT WE DON'T BELIEVE THAT'S 'THE STANDARD TO STGPE
THEM [FROM ADVANCING WITHOUT GETTING &4 COURT ORDER OR A
PROFPER UNDERTAKING COR ADVANCING FOR SECURITIES
VIODLATIONE, THE RESCISSION CLAIME, THE CLAIMS INVOLVING
LLCTS AND ADVANCING TFUNDS TC THE WORLD.

SPRECIFICALLY, WITH RESPECT TC THE WRITTEN
UNDERTAKING, I UMNDERSTAND, YOU KNOW, FLIP A COTN ON THAT
ONE. IT SAYHY WHAT IT SAYS. I DON'T THINK WHEN WE'RE
THROUGH WITH THIS A FIDUCIARY INTERPRETATICH, & LOGICAL

INTERPRETATION LOSES OVEER AN ABSURD INTERPRETATION,

JENNIER SCOTT CSR #9298, OFFICIAL COLIRT REPORTER
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BOT --

THE COURT: & COUPLE OTHER REASCNS WHY I'LL DRENY THIS
REQUEST. THESE ARE MORE PROCEDURAL, PERHAFS, AND LESS
VITAL; BUT HAVING S4AID THAT, I INTERPRET SOME OF THE
THINGS YOU'VE SAID, MR, GRANT, AZ A SUGERITION THAT THESE
52 CAUSES OF ACTION HAVE DIFFEREMNT -- WE KNCOW THEY HAVE
DIFFERENT CONTRACTS AS THEIR BASIS, WE HAVE DIFFERENT
CLATMS, AND S0 TIF'ORTH, AND YET YOUR REQUEESET I3 FOR A
SWEEPING CRLER DENYING ANY ACTIVITY BY ANY DEFENDANT IN
AWY FASHION. AND I'M WONDERING IF IT SHOULDH'T HLVE BEEN
MORE PARTICULARIZLED. JUST A QUEITION. THAT'S NOT AN
ANSWER; THAT'S A QUESTION.

A COUPLE OF OTHER POINTS. IF IT EVER COMES TO
THIS, I THINE S0OME MOEERE CARE AND ANALYSTS HAS TO GO INTO
QUESTIONS ARQUT BOND. I LDON'T MEAN UMNDERTAKING, BUT I
MEAN THE STATUTORY BOND REQUIRED IN THE EVENT THE CCURT
SHCULD ENTEERE & PRELTMINARY INJUNCTIOCHN.

YOU HAVE AN ORDER THAT YOU'!'VE TEWNDERED TO THE
COURT WHICH JUST KIND OF IN & QFFHAND WAY Z2AYS "WE'LL
POST A $5,000 BOND."™ THAT'S FROBABLY NQT GOTING TO DO THE
TRICE.

O THE OTHER HAND, ¥YOU HAVE SUGGESTED TH S0ME
OF YOUR PAPERE THAT THE DEFEMDANT SHOULD BE REQUIRED TGO
POST A $100,000 BOND. AND I DON'T KNOW THAT THERE I3 ANY
EVIDENCE THAT JUSTIFIES THAT.

S0 THOSE BONDING AMOUNTE STRIKE ME AS BREING

JENNIFER SCOTT C5R 49218, OFFICIAL COURYT REPORTER
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DRAWN WITHCUT MUCH BUESTANCE BEHIND THEM.
AWND A FINAL THOUGHT, WHICH HaS BSCAPED ME FOR A
MINUTE. GIVE ME A SDECCHD,
IT CCOULD NOT HNAVE BEEN IMPORTAWNT. I CAN'T
REMEMBER IT.
MOTIOW DENIED.
ME. GRANT: YOUR HONOR, MaY WE HAVE THAT WITHOUT
FREJUDICE BECAUSE OF THE ONGOLING DISCOVERYT
THE COURT:; I THINK THAT WOULD BE A TRUE STATEMENT.
MR. GRANT: THAMNK YOU, YOUR HOMNOR.
THE COURT: YOU'RE WELCOME.
MR. BENWICE, IF ¥0OU WOULD GIVE NCOTICE, PLEASE,.
ME. BENICE: YEZ, T WILL ¥YOUR HONCE,
THAWK ¥YOU,

(PROCERDINGS CONCLUDED. )

® Ok % X %
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